The Essence of HonetWhen Cultures Collide
An Analysis of the Conflict of Military and Legaltlkics

Marine Corps
Oath of Enlistment

I, , d
solemnly swear that
| will support and
defend the
Constitution of the
United States agair
all enemies foreign
and domestic; that |
will bear true faith
and allegiance to thg
same; and that | will
obey the orders of
the President of the
United States and
the orders of the
officers appointed
over me, according
to regulations and
the Uniform Code ¢
Military Justice. So
help me God.

as Portrayed in the Movik Few Good Men

By Kim McCahan Batson
Legal 012, Law Office Management
Meredith College, Raleigh, NC
November 17, 2009

Marine Corps Core Values
Honor, Courage, Commitment.

Marines are held to the highest standards, ethically
and morally. Respect for others is essential. Marines
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More tHan a motto,
a way of life

Semper Fidelis
distinguishes the
Marine Corps bond
from any other. It goe
beyond teamwork — it
is a brotherhood and
lasts for life.

Latin for "always
faithful,” Semper
Fidelis became the
Marine Corps motton
1883. It guides
Marines to remain
faithful to the mission
at hand, to each other
to the Corps and to
country, no matter
what.

are expected to act responsibly in a manner befitting
the title they've earned.

All of the above from www.marines.com, Retrieved November 13, 2009.

The Few, The Proud, The Marines

On 20 March 1779 in Boston, Capt. William Jones M{S advertised for "a few good
men" to enlist in the Corps for naval duty. Therteseemed ideally suited for Marines,
mainly because of the implication that "a few" gandn would be enough. This term has

survived for over 200 years and has been synonymwotis U.S. Marines ever since.
Excerpt fromWarrior Culture of the U.S. Marinescopyright 2001 Marion F. Sturkey as retrieved on
November 12, 2009 at http://www.usmcpress.comigeitcorp_values.htm.
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The Essence of HonerWWhen Cultures Collide

An Analysis of the Conflict of Military and Legaltliics
as Portrayed in the Movik Few Good Men

“Honor requires each Marine to exemplify the ulttenatandard in ethical and
moral conduct. Honor is many things; honor requirany things. A U.S.
Marine must never lie, never cheat, never stealtHat is not enough. Much
more is required. Each Marine must cling to anommgromising code of
personal integrityaccountable for his actions and holding otheceatable

for theirs. And, above all, honor mandates thislaaine never sully the

reputation of his Corps.Excerpt fromWarrior Culture of the U.S. Marinesopyright
2001 Marion F. Sturkey as retrieved on November20D9 at
http://Mmww.usmcpress.com/heritage/corp_values.htm.

“Your code of honor makes me want to beat the sheut of somebody.”
Navy Lt. Kaffee to Marine Capt. RossAnFew Good Men.

INTRODUCTION

Numerous formal and informal codes of conduct guit attitudes and actions of the
men and women of the United States military. Irhiibe popular media and the public’s
perception they are rigid and unyielding. Witheraxceptions, failure to follow orders is an
extremely serious offense and repercussions asreselBut the codes require more than just
absolute obedience to orders — they require a comeni of heart, mind, and soul. Loyalty is
one of the highest of military virtues. MFew Good MenThe Codeis a culture so deeply
ingrained that prison, and even suicide, are pabferto the dishonor of betrayifitne Code

Likewise, attorney ethics entail stringent adheesto a code of conduct. An attorney’s
duty to his or her client is nearly absolute, reqgi vigorous representation regardless of the
egregiousness of the alleged crime.

Using the moviA Few Good Mers a backdrop, this paper will explore the special
challenges faced by attorneys defending militaignts, especially when a case will potentially

cast a negative light on the service.
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MOVIE SYNOPSIS

A Few Good Mers a 1992 film nominated for multiple Academy Awsyavritten by
Aaron Sorkin, produced and directed by Rob Reimed, staring Tom Cruise, Jack Nicholson,
and Demi Moore. Other notables headline (see “GSharacters” in Appendix). Noah Wylie
and Cuba Gooding, Jr. have bit roles. The backemovie's DVD case back describes it as a
“unanimously acclaimed drama about the dangerdtereince between following orders and
following one’s conscience.” In a “politically exgdive murder case” two defendants are
accused of murdering a fellow Marine. The movieradses “complex issues of loyalty and
honor — including its most sacred code and mostiftaeble warrior” (their Commanding
Officer, Col. Nathan Jessup).

The plot begins in the dead of the night at GuaartémBay Naval Base, Cuba, as
violence ensures when two murky figures gag anskteuthird person. The action quickly cuts
to bright blue skies, peppy patriotic music, priesidrills, slapping rifles, and sharply creased
trousers as we see Lt. Cmdr. JoAnne Galloway Vogresuspicions that two Marines accused
of murder were actually carrying out a “Code Re@6de Red is self-policing in the ranks that
is officially prohibited but unofficially tolerategven encouraged, by superior officers as a
means of maintaining order, discipline, and tragnidue to her inexperience as a litigator, her
request to represent the two is denied. Insteadyan less inexperienced litigator (Lt. Daniel
Kaffee) is assigned the case.

Between flashbacks and present-day action, we thatrthe victim, Pfc. Santiago, was
a “screw-up.” The Code Red that accidentally lefisodeath was administered by two “poster
boy” Marines at the director order of Platoon Ladde Jonathan Kendrick, who himself was
acting on orders from Col. Nathan Jessup over bjections of his Executive Officer and long-
time friend, Lt. Col. Matthew Markinson. Markinstater helps blow the case wide open with
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a crucial bit of information, then blows his bramg rather than have to testify in court and
dishonor himself, Jessup, and the code of the Corps

As the investigation commences, Kaffee is warned mot to “get cute” in Guantdnamo
Bay because the Marines are “fanatical” about “péitarines.” It soon becomes apparent that
the military hopes to quickly sweep the incidentl@nthe rug, sparing embarrassment to itself
and Col. Jessup, who has an excellent reputatidrnsan line to become Director of
Operations of the National Security Council. Fitegy assign Kaffee, who has never gone to
trial and, in his scant 9 months as a lawyer, Ied put all 44 of his cases. In addition, the
prosecution quickly and suspiciously offers steeptjuced charges and a minimal six-month
prison sentence.

Citing honor and’he Code- “Unit, Corps, God, Country” — presumably in tioatler,
the defendants refuse to accept a deal to “sigace pf paper that says we have no honor.”
They claim they were ordered to carry out the Ggdd on the victim with no intent to murder,
only to “Train him to think of his unit before himi$ — to respect the code.” Defendant
Dawson asserted that he was willing to accept poment if the court says they were wrong,
but he was not willing to “...DISHONOR MYSELF, MY UNIOR THE CORPS SO THAT I
CAN GO HOME IN SIX MONTHS!” The subsequently lawgediscuss among themselves
that the “I was ordered” defense did not work foe Nazis at Nurenburg and did not work for
Lt. Calley in Vietham.

It is as obvious in the film as it is obvious irakéfe from a multitude of sources that
the Marines consider themselves to be the elithetlite — set apart from and superior to even
the other military services. As a perfunctory Nasféicer in name and uniform only, Kaffee

has little use for or appreciation of any militagde, let alone what the movie portrays as the
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epitome of codes — the Marine code. In utter faigin he states to his Marine friend and
prosecutor Ross, “Your code of honor makes me ¥eabéat the sh-- out of somebody.”

A Few Good Meitis light on legal concepts, heavy on military hoand code, and
establishes early on that Lt. Daniel Kaffee dogsmeasure up in either department. The film
is as much about his metamorphous from a “fast;fetick-ass” attorney with a “Persian
bazaar manner” who takes the “predetermined t@dtie of least resistance” (quote by
Galloway) into a ferocious advocate for men he cotoeview as exemplifying honor, as it is
about honor itself.

Although their Platoon Leader denies issuing thdeClRed and specifically ordered the
victim not be harmed in any way. Lt. Kendrick s&iantiago is “dead because he had no code .
. . dead because he had no honor....” As the mafids, it is apparent that the highly
vaulted concepts of code and honor have been damsdrby Lt. Kendrick and Col. Jessup,
who falsified paperwork, lied to investigatorsdien the stand, and left the men under their
command to hang out to dry for following direct ersl they themselves issued.

In the film’s climax, Kaffee risks his own militacareer and is held in contempt of
court for accusing Jessup, without evidence, oéwng the Code Red and “cut(ing) those guys
loose.” By demanding the truth from Jessup, Kaffeads him into an electrifying moment
and the 28 most memorable movie line of all time (accordiadite American Film Institute),
“YOU CAN'T HANDLE THE TRUTH!" Jessup continued, “Wuse words likbonor, code,
loyalty. WE use these words as the backbone of a lifet sflgfanding something. You use it as
a punch line.”

Kaffee: "Did you order the code red?”

Jessup: “YOU'RE G-- D--- RIGHT | DID!'”
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Still unrepentant, oblivious that HE was the onewlad warped the concepts of honor,
code, and loyalty, Jessup practically spit hisipgnivords to Kaffee, “All you did was weaken
a country today. You put people’s lives in danger.”

Defendants Downey and Dawson, although exoneddtadirder, were convicted of
“Conduct Unbecoming a Marine,” (a fictional versiohConduct Unbecoming an Officer)
sentenced to time served, and dishonorably disedarglthough it was a better outcome than
the plea offered, and certainly better than lifeibe bars for murder, being kicked out of the
Marines was a crushing blow. We were just follogvarders, the simple-minded Downey
cried, “We did nothing wrong!” Dawson, the reatipa finally hitting him, replied, “Yea, we
did. We were supposed to fight for people who cotilfight for themselves. We were
supposed to fight for Willie.”

Kaffee then told Dawson, “You don’'t need to wegraéch on your arm to have honor.”
Earlier in the movie, in a deliberate sign of dégrect and defiance to military protocol,
Dawson had refused to salute Kaffee. In a symlaaknowledgment of Kaffee’'s metamorphic
journey to the true concept of honor, Harold sndppeattention, called, “Officer on board,”
and saluted him.

MILITARY ETHICS
Codes and Core Values

While first and foremost all four of the armed seeg within the Department of
Defense swear allegiance to the Constitution ofthiéed States of America, each enjoys its
own unique history, tradition, and code of ethidse Air Force boasts dftegrity, Courage
andConviction.The Seven Army ValuesareLoyalty, Duty, Respect, Selfless Service,
Honor, Integrity,andPersonal Courage The Marine Corps and Navy both report to the
Secretary of the Navy and share the Core Valuékabr, CourageandCommitment Over
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and over, every code, every explanation of comnmdmidsophy — nearly every document |
reviewed concerning military ethics — emphasized@eal responsibility, morality, and
LEGALITY as determining factors when obeying orders

Among the myriad of codified, formal rules to whietilitary personnel must adhere:

Oath of Office

Department of Defense Joint Ethics Regulation

Code of Conduct for Members of the Armed Forces,

Uniform Code of Military Justice

Manual for Courts-Matrtial

Rules of Engagement

Geneva Convention

Law of Armed Conflict

Nuremberg Principles
Lawful versus Unlawful Orders

Under the uniform Code of Military Justice, milygpersonnel are only required to
obey LAWFUL orders. They are obligated to disoldkgal ones, but do so at their own risk.
According to theManual for CourtdMartial, "An order requiring the performance of ditary
duty or act may be inferred to be lawful and idlisobeyed at the peril of the subordinate. This
inference does not apply to a patently illegal ordach as one that directs the commission of a
crime." Whether or not an order is illegal is ultimatefyto a judge to decide. Rules of Courts-
Martial 916(d) andJnited States v. Deishe8l M.J. 313, 2005.

The two most sensational examples of the “I wdg fmtiowing orders” defenses are
atrocities committed by Nazis during World War hidethe M Lai massacre in Vietnam. In
both situations, the orders were determined tdlégal and useless as defenses. In Vietnam,
Lt. William Calley claimed the mass murder of hugl of unarmed villagers in M_ai in
1968, including infants and the elderly, had beeteed by his superior officer. That officer,
Capt. Medina, denied the charge and was acquitteén if the slaughter had indeed been

ordered by a superior officer, Calley was duty lbtmdefy it “if a man of ordinary sense and
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understanding would have known the order was unieivl.S. v. Calley22 U.S. C.M.A.
534, 1973. Convicted on 22 counts of murder in 1@€Z8ley apologized for the incident at a
small gathering in August 2009, saying that he fofldwed the illegal order because he was
young and foolish.

More recently, the scandals of the abuse andreodidetainees at the Abu Ghraib
prison in Iraq left subordinates who followed il&@rders holding the bag and their superiors

relatively unscathed.

Movie Ethics Alert: Nurenburg and M Lai were specifically cited by co-counsel Sam
Weinburg as examples of the failure of the “I wasydollowing orders” defense.
Kaffee retorted that it was impossible to equats¢hinstances with “...two teenage
Marines executing a routine order that they neeéieteed would result in harm.”

“An illegal order, "snapped Sam, asserting thaidin’t matter if they knew it was an
illegal order, “Any decent being would have refusdhffee responded, “They’re not
permitted to question orders.” To obey or notley— that is the question. In
courtroom testimony, Kaffee established that failiar fully obey an earlier Code Red
against another fellow Marine had cost Dawson #@igeditness report and a promotion.
He chose not to make the same mistake twice, ananedied.

LEGAL ETHICS
ABA Model Rules of Professional Conduct
While still dictated by codes, a lawyer’s dutynis to country or concept, but to client.
Regulated by the American Bar Association ModeleRwif Professional Conduct and the Bar
rules in his state of licensure, those duties meloompetence, adherence to the client’s wishes,
diligence, communication, confidentiality, avoidaraf conflict of interest, and to serve as a

counselor and advocate.

Movie Ethics Alert: Diligence and vigorous effort were not hallmark¥afffee’s
defense style — he preferred to plea bargain raltfaer litigate. While in many cases thi
benefits both the client and the court system, ¢hatce is always up to the client. When
his client did not want to accept a plea bargaimffée was ready to bail rather than
accede to the client’s wishes. He stayed on boatrdut of duty to client, but because he
was challenged by co-counsel Galloway to stepraum the shadow of his dead father,
who had been a famous lawyer, head of JAG, andAit8iney General.

[2)
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Movie Ethics Alert: The manner in which Galloway became co-counselthasesult
of her treading a thin ethical line. As anyone wWias had an auto accident can attest,
letters from lawyers avalanche in. Attorney adserg is a relatively recent
phenomenon and is still decried by some. Whild pmitact is allowed, personal
solicitations are prohibited by Rule 7.3 of the ABModel Rules for Professional
Conduct if the purpose is for “pecuniary gain.” cBase her motives were presumably
pure in suggesting to “Aunt Ginny” that Pfc. Downeguld be better served with his
own rather than a share attorney, Galloway banedytad violating this rule.

Tainted Public Perception

Whereas it is the public’s perception that hondheshallmark of the military
profession, lawyers are often seen as dishonofabkven representing (and sometimes
securing acquittals for) a client accused of hesnaimes. Although Rule 1.2(b) specifically
states that representing a client does not imfdyvgter endorses his or her “political,
economic, social or moral views or activities,” fhablic still tends to believe that
representation implies approval of the defendaaitésyed improprieties. It is ironic, of course,
that some of the very folks who squawk the louddstn individuals are released on a
technicality would not hesitate to employ evergknn the book should they or a loved one
find themselves in a court of law.

Another source of public scorn, and hence, misistdeding, is the near absolute
prohibition on violating a client’'s confidentialitgven after death. The confidentiality
requirement encourages the client's complete candach allows the attorney to present the
fullest and most informed defense. Its goal is #h&ofurtherance of future lawful behavior, on
the assumption that a client acting on an attomasgvice will refrain from future lawbreaking.
Exceptions allow the violation of confidentialityimarily to prevent(emphasis mine) future
“reasonably certain death” or “substantial” final@r bodily harm. ABA Model Rules of
Professional Behavior, Rule 1.6. So seriousliss prohibition taken that North Carolina
attorney Staples Hughes faced disbarment for reagealdead client’s confession that he had
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committed a double murder for which another man emwicted. (A judge reported him for
disciplinary action but the N. C. State Bar disracsthe chargehlughes Cleared of
Wrongdoing http://
projects.newsobserver.com/under_the_dome/hughesedleof wrongdoing, January 30,
2008. Evidently life in prison for a murder one nmyt have committed does not constitute
“substantial bodily harm.”

Also ironic is that attorneys’ adherence to a strarle of ethics beyond that required of
most professions somehow places them as consistanking among the least respected
professions nationally, and even worldwide. Inttrasings, members of the military, doctors,
and police officers routinely rank near the topalfidus Harris and Gallup polls and GFK
International Trust Index, 2009.) No doubt theyave who defend alleged Ft. Hood shooter
Maj. Hasan will be vilified, while the police offec who shot him, then immediately began life-
saving procedures, and the doctors who ultimagahed his life will be acknowledged as “Just
doing their job.”

Vigorous Representation Mandated

How vigorously must an attorney represent his ¢iéviumerous examples abound
where lawyers have been disciplined, including atisdd and prosecuted, for crossing the line.
Recently, however, the Wisconsin Supreme Court ldpheeferee’s ruling supporting attorney
Stephen Hurley’s oversight of deception and subtgriin vigorous defense of his client. After
painstakingly detailing and rejecting the feasipidf Hurley's alternatives to the disputed
scheme, the court said he “faced an extremelycditficalculus: risk violating a vague ethical
Rule or risk breaching his duty zealously to repne¢sis client and violating his client’s
constitutionally protected right to effective assige of counsel. The decision Mr. Hurley
made was not an unfit one; it was a necessary aonegluding that his “conduct was justified,
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and in fact may have been required by the Sixth Aadneent to the U. S. Constitution.” As we
will see below, lawyers defending military clierste not required to go that far, although
Kaffee took a risk in vigorous defense of his di#grat could have led to his own career
ruination.
MILITARY LEGAL ETHICS

Contradictory Ethical Mandates

What then is a military attorney to do, when faweetth two sets of ethics that are
sometimes contradictory? The Judge Advocate Ge(#&) — the highest legal authority in
the United States Navy — makes it clear — sortJoist as in civilian courts, counsel for a
military defendant owes his client competencegditice, confidentiality, avoidance of conflict
of interest, and to serve as a counselor and atk/ocas laid out in JAG Instruction 5803.1C,

p. 4, November 9, 2004:

5. Policy

a. Covered attorneys shall maintain the highest standards of
professional ethical conduct. Loyalty and fidelity to the United
States, to the law, to clients both institutional and individual,
and to the rules and principles of professional ethical conduct
set forth in enclosure (1) must come before private gain or
personal interest.

National Security Exception

There an obligation not found in civilian ruleswever, an obligation to act against the
client when national security is at stake. In addito the standard exception to confidentiality
mentioned above, an attorney (whether militaryiaitian) with a military client is further
required to reveal information that they belieyely will result in “significant impairment of
national security or the readiness or capability aiilitary unit, vessel, aircraft, or weapon
system. JAG Instruction 5803.1C, Rules of Profesdi@€onduct, Attorney Client Relationship,

Rule 1.6, pg. 19, November 9, 2004.
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Movie Ethics Alert: Col. Jessup (a career military officer, not anraity) clearly felt
that Kaffee had violated his obligation to protie national interest above the interest of
his client. “We follow orders or people die. Itisat simple,” Jessup declared. Obviously
the judge and prosecutor disagreed; Jessup wasen@nd Kaffee walked out of the
courtroom with his contempt of court judgment cigéorgotten.

Duty of Diligence

The military attorney does not, however, owe hientlhis career.

JAG Instruction 5803.1C, Rules of Professional @am, Attorney Client Relationship, Rule
1.6, pg. 19 (9 Nov 04).

Movie Ethics Alert: Kaffee was warned both by his friend, prosecutosfRand his
colleague and Internal Affairs Officer, Gallowalyat accusing either Jessup or Kendrick
of unsubstantiated felonies could lead to Kaffesi® courts martial. That he chose to
risk his career anyway by aggressive questionintherstand designed to elicit what he
thought was the truth is commendable, heroic pexhayt not required by military legal
professional ethics.

So, there is a possible conflict; what now? Und€s Jnstruction 5803.1C, #8.
Conflict, pg. 5 (9 Nov 04), the Rules of Professib@onduct suspercede those of other

jurisdictions. When the Rules conflict with Depaent of Defense (DOD) rules, “DOD rules
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shall take precedence.” When in doubt, there aradband informal procedures to guide

attorneys who face conflicting ethical decisioi$at clears it all up, doesn't it?

Real Life Ethics Alert: Chapel Hill attorney and former JAG lawyer Glenrr¢ieg
explains that while some individuals distain “frel®G attorneys and prefer to hire the
own, he knows from personal experience that JAGéasvvigorously represent their
clients with competence and diligence. He does @eladge, however, that the
inexperience of new lawyers can be a detrimentthmre are procedures in place to
provide them oversight from more senior officers.

=~

Integrity Exists
Retired Navy Capt. Rick Rubel asks:

“One of the most difficult questions regarding maity ethics is, “Do we want our
servicemembers to be morally responsible, or deveuset them to do as they are told?”

The answer to this somewhat paradoxical questibvids, we really want both.” We
train our servicemembers to follow orders, butéhaso are times when we want them
to be morally responsible. Does that imply thatwaat them to refuse an immoral
order? Sometimes, we do. Often the legality of meois not clear to a servicemember,

so they have to rely on their own morals and vataegecide, ‘Am | going to follow

that order?””

Capt. Rick Rubel, USN-Rethat Would You Do? — Abu Ghraib
http://mww.moaa.org/serv_prof/serv_prof_ethics/sgrof ethics_080901/default.htm, retrieved
November 2, 2009.

So introduced Capt. Rubel’s column on Abu GhraithatMilitary Officers Association
of America website, where he grapples monthly withethical issue. A majority of the
American public, including former Vietham POW andblican Presidential Nominee John
McCain deplored the abuse/torture of detaineesneShowever, including some military
personnel, insisted that the because terroristsareovered by the Geneva Convention and
because our need was so great, any means of olgtaitel information was appropriate. One
column commenter contended that sending picturdsetpress, “which reflects negatively on
the military, is actually worse than the acts thelves.”

http://www.moaa.org/serv_prof/serv_prof_ethics/sgrof ethics_080901/default.htm,

13
Kim McCahan Batsorl,egal & Military Ethics,11-17-2009



comments by Lt. Leonard, 9/27/08, retrieved Novenilie 2009. | suspect that person agreed
with every word and action undertaken by Col JessupLt. Kendrick.

The soldier who blew the lid on abuses at Abu Ghdal so anonymously, and, when
made known, was hailed as a hero by some andtartbgi others. At least five military
prosecutors have refused to condone what theyaent be illegal interrogation techniques
(torture) of detainees at Guantdnamo Bay and jelget their careers by either quitting or
walking “away from Gitmo cases because they betldieir own integrity was being
compromised.” Their stories, as told in the 5/2@\@8vsweek articl€&itmo Grievances
(http://www.newsweek.com/id/137627/page/l) “reveea@ride in both the legal principles they
learned in law school and the military justice tipegcticed for years—a system based not just
on fairness but, crucially, on the perception ¢f lit. Col. Stuart Couch was eager to prosecute
one of the alleged masterminds of 9/11 becausepgl@owho hit the Twin Towers had been a
friend of his. However, in a gut-wrenching decarsibe refused to prosecute because he was
convinced confessions had been tainted by tortueedering them inadmissible under U.S.
and international lawLaid out starkly before him was a collision betwdle® government's
objectives and his moral compass. Col. Couch chosscience. When he “asked his superior
to cite legal precedent that would allow the prestdo disregard a treaty,” Col. Couch was
told to “turn over his files.” Much like the movaharacters who choose to fight rather than
admit their actions had been dishonorable, Couatirmeed to prosecute other cases. He
listened to a friend who declared, "Being fired your ethics is (in my view) better than
walking away," Couch later served as a judge withNlavy-Marine Corps Court of Criminal
Appeals. He has since retired and is in privatetm@in Charlotte, NCJesse BravinThe

Conscience of the Coloné&Vall Street Journal, March 31, 2007.
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COMMAND INFLUENCE

Command Influence is an explicitly prohibited undeticle 37 of the Uniform Code of
Military Justice. It is a source of consideral@agionA Few Good Memand a very real
concern in real-life military legal proceedings. Wlpressure can be overt, it is more often
subtle, implied rather than spoken, and can conmeany forms. According to Chapel Hill
lawyer Glenn Gerding, a former active duty Navy J&@&yer who still serves in the reserves,
the assignment of cases process is still an areanaern, though not as significantly as in the
past. “All Navy prosecutors and defense attornesgsl to have the same commanding officer
determining assignments,” he explained at a pefsoteaview in Chapel Hill on November
11, 2009 (appropriately — Veteran’s Day). “Theyiwmave a separate chain of command, so
there is less potential conflict. The Army and Borce are even more removed, because they
have dedicated defense commanders.”

Additionally, the way Navy assignments are dongs @donceivable that a judge in front
of whom one practices could later become a militdtgrney’s commanding officer or sit on
their promotion board. Although the public’s peroep may be that some military attorneys
may “Go along to get along,” Gerding has never seahhappen. According to Gerding,

ethics are constantly drilled into Navy attornegd athics advice is readily available.

Movie Ethics Alert: In the movie, Command Influence rears its ugly heae and time
again, starting with the initial decision to assiKgiffee to the case. “Why,” Kaffee asks
“does a lieutenant junior grade with nine monthgerience and a track record for plea
bargaining get assigned a murder case?” Would solienever sees the inside of a
courtroom?” Kaffee is continuously reminded thegslip’s star is on the rise and that
overboard representation of his clients could lkardental to his own career. Command
influence was also obviously involved in doctoreagdence. The doctor who examined
the victim, Santiago, originally said the cause®ath was respiratory failure of
unknown origin. He later concluded and testifi@dh no hard evidence, that the death
was induced by poison on the rag stuffed in thémis mouth. Bogus transfer orders
for Santiago were signed after the fact and fliggs disappeared, all, again, due to
command influence — Jessup’s direct intervention.
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CONCLUSION

Honor is doing the job you are supposed to do ttgss of your personal feelings or
the attributes or worth of the beneficiary.

Members of our armed forces live by complex set®gtilations intermingled with
unwritten codes, history, and tradition. Old halbits engrained and die hard. Perhaps some
should die. But the duty, honor, and loyalty tha&t @#e backbone of military service must
survive or the safety, security, and greatnessiotountry will be destroyed.

It is against this backdrop, with extreme demarfdglelity that exceed the bounds
faced by ordinary persons, thafFew Good Meis set. How do you compare unhesitating
obedience and laying down your life to adherencaipother professional standards or even
the rights of a few individuals to a fair trial? ttlis is a choice and conflict faced daily by
military attorneys.

It is not the purpose of this essay to assertthi@toncepts of duty, honor, and loyalty
are the sole province of the United States milittirig simply to establish that military
attorneys face even greater obstacles in termseaf gocietal, and cultural pressure than those
faced by civilian attorneys defending civilian ciis.

Did the legal team i\ Few Good Mefface these conflicts? Certainly — and they
behaved appropriately in avoiding the outside pnessto hush up the incident in order to
spare embarrassment to the Corps and its offiSargly put, they put the interests of their
clients first and did their job. They behaved witimor befitting both the legal and the military
professions.

Despite the tug of competing ideals — military wsrgegal ethics — both the rules of the
legal profession and rules guiding the actions ititary attorneys require that they put the
interest of their clients first, regardless of coamd pressure or their own sense of loyalty to
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the military or the country. There are exceptiforscases of national security or where they
are in a position to prevent future crimes. Thay call upon advisors when faced with ethical
dilemmas and there are protocols and procedurgside them when national security may be
at stake. Curious as to what others thought absitssue, | conducted a survey whose
lynchpin question was:
3. Inyour opinion, is there an inherent conflict b etween military ethics, which
mandate loyalty to the military code of conduct, an d legal ethics, which mandate

loyalty to the client, such that, in a given situat ion, a military attorney could be
required to violate one set of ethics to fulfill an other?

The majority of respondents, 68.75%, answerederaffirmative, with the highest percent
of “yes” answers from attorneys who have neverestia the military (83.33%) and the
attorneys with military experience being split SD-Subsequent questions asked if an attorney
wasrequired to help his client if doing so would show the naifig in a bad light (97.92% yes),
and if heshould do so (89.58% yes). Although the numbers droppgtits), there was still
impressive agreement that lawyers had a duty teyauinformation potentially harmful to our
country in defending their clients. A number of goantators mentioned the procedures to be
followed that allow for prior judicial review ancetermination of what should be revealed.
These results indicate to me that most personsaat®ng grasp of the concept that, in most
circumstances, an attorney’s highest duty is to thient.

WHY | SELECTED THIS TOPIC
Why did | pick this movie and this treatment? fhandfather, Lt. Col. G.R. McCahan
(U.S.A.F., Ret.) told me he went to Europe at “Dg#0” — 40 days after D-Day, and was the
first military chaplain to enter Berlin. When hyisungest son, now retired Col. Alan McCahan
(U.S. Army) began his first tour in Vietnam, twousins, West Point Graduates Walter Lee

McCahan ('56) and Marlin E. McCahan ('59) precetied and died there. My father, Maj.
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G. R. McCahan, Jr., served February 1968 — 19éMma®f only two Special Forces’ (Green
Beret) veterinarians in Vietham at the time. ldi&dn to supervising airlifts of water buffalo
and elephants, he served as a medic on patrolsdieddn 1987 from leukemia, which we
attribute to his exposure to Agent Orange. Althobgldid not live long enough to see his son,
my brother, G. R. McCahan, Ill (U.S. Army) servehe First Gulf War, Dad and Grandpa
were at his commissioning ceremony and Dad latargd on his airborne wings. My
understanding of the concept of duty and honorqates this paper and my decision to enter
the legal profession as a paralegal. My compositibhe Honor of Green and Orange,” found
at http://webtheword.com/HonorofGreen_Orange.aspxnmarizes that understanding. God
bless America. And God bless all who fight — arldredir families — for our great nation.

Kim McCahan Batson

http://secretaryotg.com/

http://webtheword.com/

November 18, 2009
Chapel Hill, NC
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ADDDENDUM

MOVIE CAST OF CHARACTERS

Position Service Character Actor
Lead Attorney Navy Lt. Daniel Kaffee Tom Cruise
Internal Affairs Navy Lt. Cmdr. JoAnne Galloway| Demi Moore
Officer/2" Chair
Research Attorney Navy Lt. Sam Weinberg Kevin Rolla
Defendant Marine Pfc. Louden Downey James Marshall
Defendant Marine Lance Cpl. Harold Dawson Wolfg8aglison
Gitmo Commander | Marine Col. Nathan Jessup Jackdioh
Executive Officer Marine Lt. Col. Matthew Markinson J.T. Walsh
Platoon Leader Marine Lt. Jonathan Kendrick KiSatherland
Prosecutor Marine Capt. Jack Ross Kevin Bacon
Victim Marine Pfc. William T. Santiago Michael Detanzo

LYNCHPIN SURVEY QUESTION

3. Inyour opinion, is there an inherent conflietween military ethics, which mandate
loyalty to the military code of conduct, and legtthics, which mandate loyalty to the
client, such that, in a given situation, a militatyorney could be required to violate one
set of ethics to fulfill another?

Inherent Conflict?
an —1
ey ] a3 le thara an inhearant
70 f — = — <L WISYS Qi aiieyens
80 [l [l J J conflicthetween military &
oy - ] ] ] S s
50 i i T, iegai ethics?
40— N o o .
30 BYes
20
10 |
0
% % % % % ONo
Attorney | Military | Military |NotMilor| Total
Attorney Atty

19
Kim McCahan Batsorl,egal & Military Ethics,11-17-2009



SURVEY

Are you now or have you even been a licensedray in the United States?

Please answer Yes or No in space to the left.

Are you currently serving in the Armed Forceshaf United States or have you
previously served for a period of six months or eYor

Please answer Yes or No in space to the left.

In your opinion, is there an inherent conflietleen military ethics, which mandate
loyalty to the military code of conduct, and legtthics, which mandate loyalty to the
client, such that, in a given situation, a militatyorney could be required to violate one
set of ethics to fulfill another?

Please write “yes” or “no” in space to the left.

Your comments are welcome below, but not expected.

In your opinion, if a situation arose in whicklfing the client required the attorney to
show practices, policies, procedures, or persoointtle military in a negative light is
the lawyer required by legal ethics to do so anyavay

Please write “yes” or “no” in space to the left.

Your comments are welcome below, but not expected.

In your opinion, if a situation arose in whicklfring the client required the attorney to
show practices, policies, procedures, or persooindle military in a negative light
SHOULD the lawyer do so anyway?

Please write “yes” or “no” in space to the left.

Your comments are welcome below, but not expected.

In your opinion, if a situation arose in whicklpping the client required the attorney to
seek out or reveal information that military oféits say could be harmful to our armed
forces and/or our country is the lawyer requireddmal ethics to do so anyway?
Please write “yes” or “no” in space to the left.

Your comments are welcome below, but not expected.

In your opinion, if a situation arose in whicklpping the client required the attorney to
seek out or reveal information that military oféits say could be harmful to our armed
forces and/or our country SHOULD the lawyer do spveay?

Please write “yes” or “no” in space to the left.

Your comments are welcome below, but not expected.

8.

In your opinion, will a member of the U.S. naliy who faces criminal charges be more
vigorously represented by a

Military lawyer

Civilian lawyer who was in the military

Civilian lawyer

It makes no difference — all attorneys will vigorosly represent a client.

Other

Your comments are welcome below, but not expected.

Kim
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SURVEY RESULTS

Attorney Military Military Attys Neither Total
% N | % N || % N | % N % N
3. Is there an inherent
conflict between military &
legal ethics?
Yes 8333% 5| 66.67% 8| 50.00% 2| 69.23% 18 | 68.75%
No 16.67% 1| 3333% 4] 50.00% 2| 30.77% 8| 31.25%
Total 100.00% 6 || 100.00% 12 || 100.00% 4 || 100.00% 26 || 100.00%
4. Is an attorney required to
help his client, even it it
shows the military in bad
light?
Yes 83.33% 5| 100.00% 12 | 100.00% 4 || 100.00% 26 || 97.92%
No 16.67% 1 0.00% O 0.00% O 0.00% 0 2.08%
Total 100.00% 6 || 100.00% 12 || 100.00% 4 || 100.00% 26 || 100.00%
5. SHOULD an attorney
help his client, even it it
shows the military in bad
light?
Yes 100.00% 6| 83.33% 10| 100.00% 4| 88.46% 23 || 89.58%
No 000% Of 16.67% 2 0.00% O 11.54% 3| 10.42%
Total 100.00% 6 || 100.00% 12 || 100.00% 4 || 100.00% 26 || 100.00%
6. Is an attorney required to
help his client, even it it
may harm our country?
Yes 83.33% 5| 75.00% 9| 100.00% 4| 65.38% 17| 72.92%
No 16.67% 1| 25.00% 3 0.00% O 34.62% 9| 27.08%
Total 100.00% 6 || 100.00% 12 || 100.00% 4 || 100.00% 26 || 100.00%
7. SHOULD an attorney
help his client, even it it
may harm our country?
Yes 8333% 5| 66.67% 8| 75.00% 3| 61.54% 16 | 66.67%
No 16.67% 1| 33.33% 4| 25.00% 1| 38.46% 10| 33.33%
Total 100.00% 6 || 100.00% 12 || 100.00% 4 || 100.00% 26 || 100.00%
8. Who will most vigorously
represent an accused
member of the military?
Military lawyer 0.00% O 23.08% 3| 40.00% 2| 40.74% 11| 31.37%
Former Mil. Law 16.67% 1| 46.15% 6| 40.00% 2| 25.93% 7 31.37%
Civilian lawyer 33.33% 2 0.00% O 0.00% O 3.70% 1 5.88%
No Difference 33.33% 2 7.69% 1| 20.00% 1| 18.52% 5| 17.65%
Other 16.67% 1| 23.08% 3 0.00% Of 11.11% 3 13.73%
100.00% 6 || 100.00% 13| 100.00% 5 || 100.00% 27 || 100.00%
Question #8, some gave
two answers
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SURVEY RESULTS BROKEN DOWN BY STATUS

Attorneys not in the military:

Attorney
% N
3. Is there an inherent conflict between military & legal
ethics?
Yes 83.33% 5
No 16.67% 1
Total 100.00% 6
4. Is an attorney required to help his client, even it it shows
the military in bad light?
Yes 83.33% 5
No 16.67% 1
Total 100.00% 6
5. SHOULD an attorney help his client, even it it shows
the military in bad light?
Yes 100.00% 6
No 0.00% O
Total 100.00% 6
6. Is an attorney required to help his client, even it it may
harm our country?
Yes 83.33% 5
No 16.67% 1
Total 100.00% 6
7. SHOULD an attorney help his client, even it it may harm
our country?
Yes 83.33% 5
No 16.67% 1
Total 100.00% 6
8. Who will most vigorously represent an accused member
of the military?
Military lawyer 0.00% O
Former Mil. Law 16.67% 1
Civilian lawyer 33.33% 2
No Difference 33.33% 2
Other 16.67% 1
100.00% 6

Question #8, some gave two answers
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Military, not attorneys:

Military

| o N
3. Is there an inherent conflict between military & legal ethics?
Yes 66.67% 8
No 33.33% 4
Total 100.00% 12 |
4. Is an attorney required to help his client, even it it shows the military in bad
light?
Yes 100.00% 12
No 0.00% 0
Total 100.00% 12 |

5. SHOULD an attorney help his client, even it it shows the military in bad light?

Yes 83.33% 10
No 16.67% 2
Total 100.00% 12 |
6. Is an attorney required to help his client, even it it may harm our country?
Yes 75.00% 9
No 25.00% 3
Total 100.00% 12 |
7. SHOULD an attorney help his client, even it it may harm our country?
Yes 66.67% 8
No 33.33% 4
Total 100.00% 12 |
8. Who will most vigorously represent an accused member of the military?
Military lawyer 23.08% 3
Former Mil. Law 46.15% 6
Civilian lawyer 0.00% 0
No Difference 7.69% 1
Other 23.08% 3
100.00% 13

Question #8, some gave two answers
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Military attorneys:

Both

%
3. Is there an inherent conflict between military & legal ethics?
Yes 50.00% 2
No 50.00% 2
Total 100.00% 4
4. Is an attorney required to help his client, even it it shows the military in bad
light?
Yes 100.00% 4
No 0.00% 0
Total 100.00% 4
5. SHOULD an attorney help his client, even it it shows the military in bad
light?
Yes 100.00% 4
No 0.00% 0
Total 100.00% 4
6. Is an attorney required to help his client, even it it may harm our country?
Yes 100.00% 4
No 0.00% 0
Total 100.00% 4
7. SHOULD an attorney help his client, even it it may harm our country?
Yes 75.00% 3
No 25.00% 1
Total 100.00% 4
8. Who will most vigorously represent an accused member of the military?
Military lawyer 40.00% 2
Former Mil. Law 40.00% 2
Civilian lawyer 0.00% 0
No Difference 20.00% 1
Other 0.00% 0

100.00% 5

Question #8, some gave two answers
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Neither military nor attorneys:

Neither

| % N
3. Is there an inherent conflict between military & legal ethics?
Yes 69.23% 18
No 30.77% 8
Total 100.00% 26 |
4. Is an attorney required to help his client, even it it shows the military in bad light?
Yes 100.00% 26
No 0.00% 0
Total 100.00% 26 |
5. SHOULD an attorney help his client, even it it shows the military in bad light?
Yes 88.46% 23
No 11.54% 3
Total 100.00% 26 |
6. Is an attorney required to help his client, even it it may harm our country?
Yes 65.38% 17
No 34.62% 9
Total 100.00% 26 |
7. SHOULD an attorney help his client, even it it may harm our country?
Yes 61.54% 16
No 38.46% 10
Total 100.00% 26 |
8. Who will most vigorously represent an accused member of the military?
Military lawyer 40.74% 11
Former Mil. Law 25.93% 7
Civilian lawyer 3.70% 1
No Difference 18.52% 5
Other 11.11% 3

100.00% 27

Question #8, some gave two answers
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